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On the Right to Resistance of the Administrative Counterpart in Administrative
Penalty Procedure
X1 Jian-ping
(School of Politics and Law, Jinggangshan University, Ji‘an 343009, China)

Abstract: The right to resistance has experienced a development procedure from politics to constitutional
law and then to administrative law. In terms of due rights, it has a positive effect of conferring the
administrative counterpart the right to resistance in the administrative punishment procedures, balancing the
legal position of the administrative subject and the administrative counterpart, and preventing the
administrative subject from abusing executive power. In terms of legal rights, the present related
administrative punishment laws in China acknowledge some conservative, limited rights of resistance. In
terms of actual rights, as the invalid theory is imperfect and its tension with the facto force theory, and the
conflict between resistance behavior of administrative counterpart and offense of public function, all these
make the right to resistance harder to have effective implementation.

Key words: administrative penalty procedure;administrative counterpart;right to resistance;invalid;facto

force
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